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Background
On February 29, 2008, the Department of Labor (DOL ) issued
proposed regul ations establishing asafe harbor for thetimely

deposit of employee contributionsto small retirement, health and

welfare plans (http://www.dol.gov/ebsalregs/fedreg/proposed/
02292008.htm). The DOL previously issued regulations
providing plan sponsorswith guidanceregarding thetimely
deposit of employee deferral contributionsinto a401(k) plan.
Pursuant to amended regulationsissued in 1996, plan sponsors
wererequired to deposit deferralsinto the plan as of the earliest
date onwhich such contributions can reasonably be segregated
from theemployer’sassets, but in no event to exceed the 15th
businessday of the month following the month in which the
participants contribution arereceived by theemployer (29 CFR
2510.3-102).

Many plan sponsorsand service providersignored the
“earliest date” aspect of theregulations. and interpreted this
guidance to mean that the employer had until the 15th day of the
following monthto deposit employee deferrasintotheplan. In

contrast, the DOL’senforcement efforts have been focused onthe

requirement that funds be deposited as soon asthey can be
reasonably segregated from theemployer’sgeneral assets.

How doesthe DOL determine* as soon asthey can be
reasonably segregated from theemployer’sgenera assets’?
Freguently, the DOL referenced the shortest period of timein
which the employer had segregated the assetsin the past and
applied that asthe standard for timeliness of all deposits. This
approach resulted in different standards being applied by DOL
agents, resulting ininconsistent enforcement. When adeferral
deposit is determined to be late the plan funds are considered to
be commingled with employer fundsresultingin aprohibited
transaction. Consequently, theemployer isrequired not only to
make up lost earnings; they must also pay excisetaxesfor the

breach of the“amount involved” (Inthecase of late deposits, the

time-value of money for thelate deposits.)
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A New Safe Harbor for the Timely Deposit of
Employee Contributions to Small Plans

By David C. Schultz, JD, APM, Tegra Financial Partners, Atlanta, GA, and
Barry Max Levy, QKA, Levy & Associates, Ft. Lauderdale, FL

Proposed Regulations
The proposed regulations areintended to provide small plan
sponsorswith aclear safe harbor to ensure compliancewith
thedeposit standards. Under the proposed safe harbor,
participant contributionsto apension or welfare benefit plan
with fewer than 100 participants at the beginning of the plan
year will betrested as complying with theregulations if the
contributions are deposited no | ater than the 7th business day
following the day onwhich the amountswould have been
payableto the participant in cash or following theday on
which such amount isreceived by theemployer (inthe case of
aparticipant loan payment giventotheemployer). Asasafe
harbor, contribution deposits satisfying the requirements of the
proposed regulation will betreated ashaving been madetimely
evenif such contributions could clearly have been segregated
fromemployer assetsmorerapidly.

It isimportant to note that eligibility for thisruleisbased
gtrictly on the 100-participant threshold as of the beginning of
the plan year and not on whether the planisalarge plan/small
planfiler of the Form 5500 under ERISA §104(a). The80-120
participant rule used by some plansto determine Form 5500
filing statusis not applicable.

Although theregul ation becomes effective on the date of
publication of thefinal regulations, the DOL statesthat in the
interimit will not assert aviolation of ERISA if aplan satisfies
the proposed safe harbor.

Prior to theissuance of the final regulations on thisissue,
the DOL iscontinuing to consider whether asimilar safe
harbor standard isbeneficia and necessary for largeplan
sponsorsand their participants, and the DOL requestsinput
from concerned parties. Thedeadlinefor commentsto be
received by the DOL isApril 29, 2008. ASPPA GAC will be
commenting and recommending that the same ruleappliesto
all plansregardless of the number of participants.
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